To:  bobspring@BonnevilleResearch.com, bradycanfield@comcast.net, Bmac49@hotmail.com, dan@goodwinlawfirm.net, dlisowski@aitworldwide.com, gtxcompany@yahoo.com, jshea@northnet.org, judoja@aol.com, jcphilbin@aol.com, jrbobsled@yahoo.com, sandfit2002@yahoo.com, ldagley@comcast.net, meechew@nac1985.org, mikecline@mail.mcslider.com, pthompso@indusupply.com, 

CC:  tkent@usbsf.com, ewilliams@somlaw.com 

To:  USBSF Board of Directors

From: James E. Shea, Sr.

Date: April 22, 2006

Re:  Proposal for USBSF to request “Remediation” by USOC

As you know, a Special Meeting of the USBSF Board of Directors has been called for 

                         Tuesday afternoon, April 25, 2006 at 4 p.m., EST. 
 The dial in information is: 


                                             Call-in Number: 800-377-8846
                                            Pass code: 38248311#

The purpose of the meeting is to vote on a proposal that the USBSF request  “remediation” by the U.S. Olympic Committee.  

This is to explain, as best as we can, what we understand what “remediation” would involve, and why the Executive Committee, at its meeting on April 18, 2006, went on record as unanimously recommending to the USBSF Board that it approve the remediation proposal.




     BACKGROUND

As this Board, and everyone who is interested in bobsled and skeleton knows, this past winter season has been a very difficult one for the sport.  Hardly a day went by leading up to the Olympics without an article in major newspapers, or spots on TV, chronicling the details, not always accurate, of the Nardiello matter, or the challenges that Zack Lund faced as his hopes for an Olympic medal were dashed at an arbitration Hearing in Turino.  We need not re-hash who did what or where blame, if any, is to be placed; not only would that be counter-productive, but it also serves no useful purpose at this point.  Suffice to say, the USBSF must take away lessons learned from these events and others, and look to the future.  Unfortunately, the future is bleak.

USBSF is about to run out of money; and there are no prospects for funds to keep the Federation going at this time.  This should come as not surprise to the Board.  The last payment from Verizon under the Verizon sponsorship agreement has been received; and as a result of the Nardiello and Zack Lund matters (and for other reasons discussed below), the USOC unilaterally decided to withhold the scheduled grant payment of just over $111,000 in February.  We have also been advised by the USOC that it also intends to withhold the $111,000 payment previously scheduled to be made in May.  

In addition, the USBSF, along with all other Winter NGBs, has been advised by the USOC that starting with the new fiscal year (July 1), it should no longer expect to receive “base funding.” Starting with the USOC’s new fiscal year, every NGB will be required to justify funding from the USOC by demonstrating that it has the appropriate managerial and financial capacity to serve as NGB for the sport, and that its governance documents (and actions) comply with the requirements of the Ted Stevens Olympic and Amateur Sports Act (the “Sports Act”) and the USOC By-laws insofar as they pertain to NGBs.  In addition, the USOC will also evaluate each NGB, for funding purposes, based on whether it is following the “Preliminary Governance Guidelines” adopted by the USOC Board on April 29, 2005; the effectiveness of its athlete programs, and how well the NGB has achieved what the USOC sees as the mission of the NGB in having its athletes achieve sustained competitive excellence in the Olympic Games and other international competitions.

The USBSF will not fare particularly well when it is evaluated pursuant to these criteria.  Our current By-laws are out of compliance with the membership requirements for NGBs as set forth in the Sports Act; we are not in compliance with the USOC By-laws as they pertain to NGBs; and our governance is out of step with the USOC’s “Governance Guidelines.  In addition, our By-laws do not now comply with a number of requirements of the New York Not-for-Profit Corporation Law.

Nor does the USBSF satisfy the USOC’s objective that our Federation be “board governed and staff managed.”  With the excessive turnover at the Executive Director level, USBSF has not been able to achieve that model.  But regardless of the reasons, the USBSF has always had an “active” board (too active in the eyes of the USOC).  The USOC is looking for NGBs to move away from a large constituent-based Board to smaller Boards with strong independent directors, and with full authority and accountability for policy decisions.




THREE OPTIONS FACING USBSF

The USOC is well aware of the challenges that fact USBSF at this time.  As many of you know, the USOC was very critical of the USBSF as events unfolded this past winter (unfairly so, in the view of many).  Nonetheless, the bottom line is that at the end, the USBSF did not come out on top on either the Nardiello or Zack Lund matters.

  Accordingly, in a teleconference with USOC officials on April 13, 2006, we were advised that, in the USOC’s view, there are three options facing USBSF at the moment:

1) The USOC could commence de-certification proceedings against USBSF 

for non-compliance with the membership requirements of the Ted Stevens Olympic and Amateur Sports Act, including what the USOC would say is USBSF’s lack of managerial and financial capability to plan and execute its obligations as NGB. The USOC has the inherent authority to do this under the Sports Act, and would follow procedures analogous to those set forth in USOC Bylaw Article VIII in doing so (pertaining to complaints/challenges against NGBs).  

2) USBSF could request “remediation” from the USOC.  (I will discus would 

be involved in a USOC remediation below); or

3) USBSF could attempt to go it alone, without funding from the USOC.  

That is, if the USOC does not seek to de-certify USBSF (option #1) or the USBSF does not seek remediation (option #2), the USBSF could seek to continue to act as NGB; but the USOC would cease any further funding of USBSF (“not invest a dime” in their words) unless and until USBSF can demonstrate to the satisfaction of the USOC that it complies with the membership requirements of the Sports Act, and has the managerial and financial capability to plan and execute its obligations as an NGB.


After evaluating these three options, the USBSF Executive Committee, in a meeting had on April 18, voted unanimously in favor of recommending to the full Board that the Board vote to request “remediation” by the USOC.

                                WHAT WOULD REMEDIATION INVOLVE ?

In broad terms, remediation would involve the following.

1) The USBSF Board of Directors would cede all authority to the USOC, and 

operate under the USOC’s control (or rather, under the control of a Governance and Management Committee appointed by the USOC) until such time as the USOC was satisfied that USBSF could operate on its own as a self-sustaining NGB.

2)  A USOC official compared the authority, duties and responsibilities of the 

USOC Governance and Management Committee to a bankruptcy trustee in a corporate setting.

3)  As it was explained to us, the duties of the USOC-appointed Governance and Management Committee would be two-fold: that is, to 

a) oversee the governance of USBSF; and

b) address current problems.

4)  Among the issues facing USBSF that are likely to be addressed by the USOC 

Governance and Management Committee are the following:



a) Adoption of Revised By-laws.  Notwithstanding good faith efforts in 

the recent past, we now realize that the USBSF’s By-laws still do not fully comply with the membership requirements of the Sports Act, the USOC’s By-laws as they pertain to NGBs, the preliminary “Governance Guidelines” adopted by the USOC Board on April 29, 2005, and the statutory requirements of the New York Not-for-Profit Corporation Law (the “N-PCL”).  We are determined to bring our By-laws into compliance. In that regard, we have retained Edward G. Williams, Esq., as outside counsel, to assist our volunteer General Counsel, Dan Goodwin, Esq., in drafting By-laws which would fully comply with the Sports Act, USOC requirements, as well as the N-PCL


      

b) Establish stability at the Executive Director Level.  The USOC, as well as the USBSF Board, is painfully aware of the excessive turnover in the Executive Director position at USBSF.  We have just hired our fourth interim Executive Director in the last eight months.  The USOC will want to be assured that we have the right person in place, who can effectively work with the USOC in any remediation process, and that the can  begin to establish a track record of longevity in the Executive Director position, to bring sustained leadership and stability to the organization.

c) Role of the Board of Directors. The problems resulting from 

the rapid turnover of Executive Directors at USBSF has been matched only by the challenges caused by turnover at the officer ranks of the USBSF and what the USOC sees as the micro-management by the Board of staff functions.   The role the Board has played for the past year or so was perhaps occasioned by the excessive turnover in the Executive Director position, but in any event, it is our understanding that the USOC, in any remediation process, will oversee the installation of a streamlined Board (10 or so individuals as envisioned in our draft By-laws) and that the USBSF will become what the USOC foresees as “board governed and staff-managed.” 


      

d)  Renewed Marketing Initiatives.  The USBSF has benefited from a strong marketing relationship with Verizon over the last four years.  That relationship, however, is ending; and the final Verizon payment has now been received. Under the direction of a USOC Governance and Management Committee, the Federation would embark upon a renewed marketing effort to achieve its sponsorship goals.

e) Anti-Doping initiatives.  The inadequacies of the USBSF’s anti-

doping program were painfully exposed this past winter season. We would look to the USOC for suggestions and direction in that regard, which hopefully will include initiatives outside the USBSF, to seek to avoid what most everyone agrees was the unfortunate treatment of an innocent athlete.

f) Compliance with “Best practices” and Sarbanes-Oxley.  The

 USOC, in any remediation process, through a Management and Governance Committee, would provide a list of “best practices” for USBSF to follow, and also make specific recommendations with respect to voluntary compliance with Sarbanes-Oxley, including the certification of financial statements and recommended disclosures to the members.

      

g)  Transparency.  We understand that another objective of the USOC in any remediation process would be to bring “transparency” in the workings of USBSF.   Many of the problems that USBSF has faced over recent years have resulted from distrust that has arisen among athletes, the Board and other members of the Federation on account of the failure of the USBSF to be a consistently transparent and open organization.  The new proposed By-laws seek to remedy this with new and enhanced disclosure requirements; but again, the adoption of By-law provisions is not enough.  We would look to the USOC to assist USBSF devise ways to better achieve the distribution of accurate information to our members, including most importantly athletes, so that they can be confident that they are being provided all essential information on a timely basis.


  

h)  Improved the “Culture” within USBSF.  The USOC and the public, 

assisted by aggressive newspaper reporting, are all too aware of the challenges that the USBSF faced this past season with the Nardiello and Zack Lund matters.  These two matters, together with other less publicized but equally distressing incidents, have led the Executive Committee to conclude that serious attention must be given to improve the undisciplined and rancorous “culture” that has been permitted to come into being and exist within USBSF involving athletes, coaches, staff and Board members. This includes problems of inappropriate conduct, including sexual harassment. The Executive Committee believes that the only way the existing unfortunate culture of the USBSF can be turned around is by the direct involvement of the USOC. With the direction of the USOC in a remediation process, the USBSF can look forward to achieving a much needed return to civility, mutual respect and teamwork within our sport.



                  QUESTIONS AND ANSWERS 

 
The concept and process of “remediation” is a fairly new within the USOC, and the only precedent may be with the sport of taekwondo.  We understand that USA Taekwondo accepted remediation at the conclusion of a de-certification hearing commenced by the USOC when it became apparent to USA Taekwondo that it was about to be de-frocked as an NBG.  Since this is a fairly new concept and process, and in any event each NGB is different, we don’t have answers to all of our questions.  But the following information we have been able to obtain may be helpful in understanding the process and the role of the Board in any remediation process.
A) Will the Board of Directors be expected/asked to resign?  Probably not. Under New York law, incumbent Directors cannot be compelled to resign, absent a vote of the membership, or a due process hearing.  They can, of course, be asked to resign, and they may voluntarily do so if they wish.  

B) Would there be continued legal responsibility of Board members if they do not resign?  Most likely, yes. The USBSF Board would still have legal responsibility for the USBSF even if it “turns over the keys” to a USOC Governance and Management Committee. Preliminary indications are that the USOC would not indemnify or hold Board members harmless with respect to potential director liability during the remediation process.

C) Will the current USBSF officers be expected/asked to resign?  We don’t know the answer to this question.  But perhaps they should, leaving the USOC’s Management and Governance Committee free to do its work unfettered by any possible misunderstanding as to who is in charge. But any officer who is also a Board member can remain on the Board (with no power) if he or she so desires. 

D) Will the USOC, through its Governance and Management Committee, honor existing contractual obligations of the USBSF? The USOC would review all existing USBSF contractual obligations, and would permit the  USBSF to continue to honor them, except if the USOC Governance and Management Committee determines, in its sole discretion, that the contract or obligation was entered into without consideration, or procured by fraud, etc., in which event, the USOC will have the option to seek to disavow the contract or obligation, in the name of the USBSF.

E) Will the USOC, through its Governance and Management Committee, appoint a Chair and Executive Director to manage the USBSF during the remediation process?   Yes; and it appears that the USOC is comfortable having Terry Kent continue as Interim Executive Director.   

F) Will the Chair and Executive Director have the authority to hire and fire staff, including coaches?  Yes, after consultation and input from the Governance and Management Committee.

G) Who will pay the Executive Director,  staff and fund athlete programs?  The Management and Governance Committee will seek to establish sponsorships, with the assistance of the Executive Director, which will pay the expenses of the USBSF and fund athlete programs, or alternatively (or in addition) the USOC will resume funding the needs of the USBSF, as determined by the Governance and Management Committee

H) What will be the process for approving new By-laws?  We believe that once the draft By-laws are approved by the USOC, the By-laws can be approved by the USBSF membership, by vote of the membership in accordance with the current By-laws, on fifty (50) days notice.  

I) What will be the process for electing new directors?  The USOC Governance and Management Committee will oversee the nomination and election of new directors, most likely in accordance with the provisions of the new By-laws.

J) What does the USOC foresee as the path that would be followed to return USBSF to self-governance?   Once the USOC is satisfied that the USBSF  has an effective governance structure in place and can meet its financial obligations as an NGB on an on-going basis, the remediation will conclude.
I hope that the foregoing will be helpful to you in connection with our deliberations at the Board meeting on Tuesday, April 25.  If you have any specific questions you would like me to address at the meeting, please shoot me an e-mail so I can consider your question(s) prior to the meeting.

                                                                  Thank you.   J.E.S., Sr.
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